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DISCRIMINATION AND HARASSMENT IN ARGENTINA: AN OVERVIEW

Discrimination and h
In Argentina: an overview

Introduction

Al individuals have a fundamental right
not to be discriminated against due to their
gender, sexual orientation, race, colour,
religion, thoughts, etc. This article explores
how the right to non-discrimination is treated
in Argentina.

Further, it focuses on the treatment that

this right is given locally within the workplace.

However, discrimination is not illegal if it is
based on objective grounds (ie, the personal
characteristics of the employee are essential
to the execution of the tasks assigned or his/
her objective qualifications makes him/her
stand oul {rom his/her co-workers). This
paper also considers whether recent case law
and jurisprudence extend discrimination
actions to grounds different from those
specifically acknowledged by law and how this
right is currently related to the employer’s
dnty of safety.

Finally, it will address relevant legal
considerations covering moral and sexual
harassment.

Labour discrimination

Key norms

The Argentina Constitution states ... All

its inhabitants e equal before the law, and
admissible to employment without any other
requirement than their ability ..." (section 16)
and establishes the principle of equal pay for
equal work (section 14 bis).

The Constitution also includes
international agreements, all of which
prohibit discrimination based on race,
gender, colonr, sex, language, religion,
political or other opinion, national or social
origin, property or any other status, and these
are outlined in the tollowing:

e Universal Declaration of I[Tuman Rights,

section 2;

e International Covenant on Civil and

Political Rights, section 26;
¢ Americun Convention on Human Rights

(Pact of San Jos¢ de Costa Rica), section 1;
e International Convention on the
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Discrimination;

® Convention on the Elimination of All Forimns
of Discrimination Against Women;

¢ Convention No 111, section 1(1) of The
International Labour Organization (‘ILO’)
prohibits ‘any distinction, exclusion or
preference made on the basis of race,
colour, sex, religion, political opinion,
national extraction or social origin, which
has the effect of nullifying or impairing
equality of opportunity or treatment in the
employment or occupation’.

Such constitutional hierarchy supporting the

right to non-discrimination has been followed

by national laws:

o Law No 23,592/2008 establishes that
anyone who arbitrarily impedes, obstructs,
restricts ot in any way impairs the full
enjoyment on an equal basis of fundamental
rights and guarantees recognised in the
Constitution, shall be liable, at the request
of the victim, to revoke the discriminatory
act or to cease the conduct and repair the
moral and material damage caused; and

¢ Law No 26,485/2009 on the ‘Integral
Protection of Women’ establishes concepts
of domestic violence, institutional violence,
labour violence, right to reproductive
freedom, and discrimination by the mass
media, all of them performed against women.

This national protection has been

supplemented at a labour law level by:

¢ Labour Federal Pact No 25,212

establishes that employer’s decisions

involving any type of discrimination in
cmployment on the grounds of race,
colour, national origin, religion, sex, age,
political opinion, social origin, union, or
residence or family responsibilities will be
considered a serious infringement.

Labour Contract Law No 20,744

(*LCL"), section 17, forbids any kind of

discrimination among workers on the

grounds of sex, race, nationality, religion,
political opinion, union or age. It also
requires equal treatment in the same
situations for every worker and includes
the possibility of different treatment of

balado@berettagodoy.com
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DISCRIMINATION AND HARASSMENT IN ARGENTINA: AN OVERVIEW

employees in equal situation grounded in
principles of general welfare like efficiency
and labouriousness.

* Accordingly, if an employer performs a

discriminatory act, it could be considered

a serious transgression and the employee
who has suffered such discrimination could
consider him/herself dismissed due to the
employer’s fault and claim the complete
severance payment plus damages.

® Non Discrimination Law No 23,592

imposes sanctions on any discriminatory

conduct based on race, religion,
nationality, ideology, political opinion,
union membership, sex, financial or social
condition or physical features. Any person
who commits a discriminatory act could be
obliged to annul or cease such behaviour
and pay applicable damages.

- ® Protection of Women Law relevantly
prohibits labour violence, which it defines as
including the prohibition of discriminatory
acts and psychological harassment against
women in the workplace.

Different grounds of discrimination

Discrimination can be mainly based on: race,
age, colour, language, religion, nationality,
ethnic origin, ideology, political opinion,
union membership, sex, financial or social
condition, or physical features.

However, the grounds of discrimination are
not restrictive and can be extended by case
law. Accordingly, this section considers a new
extension of discrimination based on unequal
treatment grounded on the consideration
of certain illnesses as a cause for dismissal or
imposition of disciplinary measures.

ALCOHOL AND DRUGS IN THE WORKPLACE

Alcoholism is defined in the ILO Encyclopedia

of Occupational Health and Safety (4th edition,
Geneva) as a primary, chronic disease with
genelic, psychosocial, and environmental factors
influencing its development and manifestations.

The ILO Code of Practice Management of
alcohol and drug-related issucs in the workplace
(1998, Geneva) defines alcohol and drug-
related problems as health problems and
establishes the need to deal with them,
without any discrimination, like any other
health problem at work,

Taking thesce definitions into account,
alcoholism and drug addiction are
considered as illnesses and should be treated
as such by employers.

EMPLOYMENT & INDUSTRIAL RELATIONS LAW  mARCH 2012 N

Duty of safety

In Argentina the eniployer has a ‘safety duty’
—a set of security measures and technical
resources that the employer must indertake
in the labour contract to protect workers’
mental and physical health. This duty also has
a preventive focus aimed at preventing labour
accidents and illnesses.

In general terims, section 75 of the LCI.
establishes a general guideline [oran
employer’s duty of safety. It focuses on:

* compliance with the laws on health and
safety in the workplace, and observing the
rules of working hours and breaks; und

e damages resulting from a violation of the
duty of safety which are governed by the
occupational accidents and occupational
diseases legislation.

Case law and academic opinion have expanded

the scope of the legislative safety duty to

providing a healthy working environment with
no harassnient and/or discriminatory behaviour.

Compliance with the safety duty requires that

cmployers perform all activities in such a way as

to prevent a negative result on crployees’ health,

ALCOHOLISM AND DRUG USAGE UNDER THE SCOVE OF
THE DUTY OF SAFETY

The duty of safety involves the employer’s duty
to take all measures and precautions in order

to avoid accidents and illnesses related ro work.
Case law has extended the provision of asufe
working environment and employment health
to alcoholism and drug usage in the workplace:
* LJA v Chai Nélida y Otros s/ accident, National
Labour Court of Appeal (NCLAY), Cowrtroom VI,
31 March 2011 a worker suffered an accident
at the workplace, the witnesses declared

the worker was intoxicated. There was also
evidence that he was constantly intoxicated.
The Court ruled in favour of the worker,

and ordered the employer to pay moral and
material damages and loss of opportunity
based on the argunient of lack of control and
omission of the duty of safety by the employer.
VOA v Societé Air France SA s/ dismissal,
NLCA, Couwrtroom VI, 15 July 2011 the Court
considered the situation where w worker
returned to work after an alcoholism
rehabilitation treatment and was dismissed
without cause. The employec hiled a

claim based on discriminaton. The Court
decided dismissal at the end of an alcohol
rehabilitation treatment is enough evidence
to consider the situation as a discriminatory
termination of the labour contract.
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BIA v Securns SA s/ dismissal, NLCA,
Conertroom 1. 28 October 2009 the worker
wils Serving as a private security agent and
was drunk at the workplace. The employer
proved that the worker was just drunk and
not suffering from alcoholism. The Court
ruled the disiissal by the employer was
justified and the employer did not fail to
comply with its satety duty.

From the analysed case law, it can be
concluded that employers should take care of
employees who suffer from alcohol or drug
addictionn and comply with their safety duty
by treating the employee as a sick person
and avoid imposing disciplinary measures
for transgressions committed due to the
cifects ol the nientioned illness. However, in
cases where the employec is not an addicted
person and fails in his/her duty under

the ecmployment agreement due to his/

her consumption of alcohol or drugs, the
employer is ¢ntitled to impose corresponding
disciplinary measures, especially if the
employee is involved in rendering services
related to providing safety or security to
people and goods.

The bill

Due to the increasing relevance of the
referred matter and the current lack of
legislation, the Addictions in the Workplace,
Alcohol and Drugs Consumption Prevention,
Treatment and Rehabilitation Bill has been
introduced 1o Congress.

The iimportant aspects are:

Eniployees with problems of alcohol or
drug abuse have the following rights: to
have their addiction treated as an illness;

non-discrimination; confidentiality; and
cqual opportunities for promotion and
tansfer opportunities,

Employers should draft a written policy
and communicate it properly to their
cmployecs.

e Treatment and rehabilitation process will
be covered [rec of expenses by the worker
health service.

Moral and sexual harassment

Moral harassment

The definition of workplace violence adopted
by the ILO Code of practice on workplace violence
in services seclors and measwres 1o combat this
phenomenon (2003, Geneva) includes ‘all
actions, incidents or behaviour which is

beyond reason, or acceptance; by which

a person is hurt, threatened, humiliated

or injured by another, as a direct result of
carrying out their professional activity’. The
concept of harassment includes mobbing,
bullying, racial and sexual harassment.

ARGENTINA: LACK OF LEGAL FRAMEWORK

There is no specific legislation related to
moral harassment in Argentina. However,
major case law has ruled:

® RIFF v Cablevision SA, NLCA, Courtroom II, 12
October 2007: moral harassment constitutes
‘injury’ in terms of Section 245 of the LCL
and enough cause for indirect dismissal.

e In Givone, Julicta Belen v Aguas Danone SA,
NLCA, Courtreom VII, 29 April 2009t has
been defined as ‘any manifestation of
abusive conduct, specifically behaviour,
words, acts, gestures that cause a damage
to the individual’s personality, dignity or
physical or psychic integrity’.

As mentioned in point 2.1(b) above, women

have special protection against psychological

harassment given by the ‘Integral Protection
of Women Law’. This Jaw establishes the
concept of labour violence against women,
which includes moral harassment which may

be a ground for constructive dismissal as a

result of the employer’s failings.

Due to the lack of appropriate legislation,
harassment situations also fall under the
employer’s safety duty to provide a healthy
working enviroment.

Sexual harassment

Sexual harassment can be defined as an ‘illicit
conduct, that occurs when the employer or

a key employee, taking advantage of his/her
position, demands from an employec in a
lower position sexutal favours, the fulfillment
of sexual favors being an essential condition
influencing the worker’s employment’.!

ARCENTINA: LACK OF LEGAL FRAMEWORK

In Argentina, the matter is only partly regulated
and solely for the private sector by Decree No
2,385/93.F However, case law has ruled:
® Dentone, Josefina v Seguridad y Custodia
SRL, NLCA, Conrtroom IV, 15 March 2001:
within the concept of sexual harassment
there is an integrative element composed
by undesired sexual behaviour, where
the victim perceives it as a condition of
continuance of employment or where

IETH  INTERNATIONAL BAR ASSOCIATION LEGAL PRACTICE DIVISION
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such attitude has created a hostile,
uncomfortable and humiliating labour
environment which is characterised by
sexual insinuations, physical contact,
comments of sexual connotation.
Zarate Rolando Riiben ¢/ La Delicia Felipe Fort
SA Felfort s/ dismissal, NLCA, Conrtroom I, 23
March 2011 the dismissal of a male worker
was with ‘just cause’ based on serious failure
of behaviour, namely sexual harassment,
in conducting his duties as an employee in
charge of another.
PVD ¢/ AS SA y otros s/ dismissal, NLCA,
Courtroom IV, 15 March 2011: a senior
employce was dismissed based on behaviour
not compatible with his position. His
misconduct included sexual harassment
toward a female worker and harassment,
disqualification and mistreatment of other
_- employees he was in charge of. The Court
ruled that the acts performed by the senior
employce — taking advantage of his superior
position — infringed section 14 of the
Constitution and international treatics with
constitutional hierarchy.

The bill

In 2010, a bill related to labour violence in the
private and public sectors was introduced and
is currently being discussed in the legislature.
The main aspects are:
* Labour violence is defined as psychological
action in a systematic way over a person
or group of people in the workplace, in
order to destroy their reputations, interrupt
the exercise of their duties or make the
employee resign. This includes any action
intended to intimidate and/or emotionally
or intellectually disturb the victim.
Sexual harassment means any act,
comnient or repeated conduct with a
sexual connotation, without consent by the
recipient, when it is made with the explicit

or implicit intention of causing harm if the
victim does not agree Lo the requirements
of the harasser,

Harassment conld be performed by the
cmployer; a superior officer or another worker.
The employee, who is victim of harassment,
can consider him/herseltf dismissed due

to the employer’s fault, with the right to
collect severance payment,

Upon receipt of a complaint of harassment

by a superior, the cmployer must employ
the necessary procedure (o verily the
complaint and take steps o ensure such
conduct ceases.

No employce will sulfer a4 modilication to
working conditions or will be dismissed
for reporting a situation of sexual or
moral harassment.

Conclusions

Throughout this article we have suinmarised
the most relevant aspects ol Argentine
considerations related to discrimination
and harassment, [ocusing on certain
discrimination cascs. The lack of current
legislation empowered case law to rule on
the extension of employer’s duty ol sufcty to
prevent discrimination and harassment,

Thus, it is important that employer’s
strengthen their human resources area to
comply with such duty aimed at providing a
healthy working environment. In doing this,
they will also prevent claims and economic
expenses related thereto.

Notes
Ricardo Oscar Gonzulez, ‘Sexual Harassiment in the

workplace: fiction or veality', bupuestos Magazine, Vohanie
LIX, p 1479.
2 Federico Busile Mercedes Buludo Bevilugua, "Righr

to Privacy und its infringement in the workplice in
Argenting’, International Bar Associntion Commitlec P Niws,
Vol 12, No 1, April 2002, p 15,
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